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Circumstances in which a Policy effected by a Party on the Life of 
Another was held to be for behoof of the Party Assured, and not 
of the Assurer. 

Lindsay v. Baron Cotts and others, February 19, 1851.* 

WILLIAM LINDSAY, being desirous of commencing business, 
applied to his elder brother James to assist him in raising the 
necessary funds. James wrote to the manager of the North Bri- 
tish Insurance Company, stating that he was willing to effect an 
assurance on his brother's life to the extent of £1000, provided 
the Company would agree to an immediate loan in his favour of 
not less than £500, on the faith of an assignation to the policy, 
and of a personal bond by the insurer and insured and by another 
party. In the form filled up by persons proposing to effect in- 
surances, James Lindsay was stated as the insurer, and William 
Lindsay as the insured. The declaration required by persons 
effecting an insurance on the life of another was subscribed by 
James, and contained a statement that he had an interest in the 
life of William to the amount of £1000. 

In February, 1845, the Company issued a policy on the life of 
William in favour of James. On the same day, the brothers exe- 
cuted a bond for £500 on the narrative that James held a policy 
of assurance on the life of William to the extent of £1000. On 
the part of the Company, it was agreed that repayments of the 
principal sum should only be required by yearly instalments of 
£50, provided the premiums were regularly paid, and the parties 
remained alive and solvent. 

In March, 1845, James remitted the sum of £500 to his bro- 
ther William, who paid through James to the Insurance Company 
the interest on the £500 as it became due, and he also reduced 
the principal sum by two payments of £50 each. Two payments 
of premium were also made from sums which James admitted to 
have been furnished to him by William. 

In 1847 William became ill, and executed a deed of assign- 
ment for behoof of his creditors. A few days afterwards, he 
returned to Edinburgh with his brother James ; and shortly before 
his death he executed a declaration, stating that the policy was 

* We are indebted to George Ross, Esq., Advocate, Edinburgh, for the communication 
of this Report and the following one. 
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effected by his brother James " for his own behoof, and as security 
for the obligations he might take on my behalf." 

On the death of William, a multiple poinding was raised by 
the Insurance Company to have it determined whether James or 
the creditors of William were entitled to the sum due under the 
policy. Lindsay pleaded that he was entitled to the sum, as the 
assurance was effected for his behoof, and as he had an assurable 
interest in his brother's life. The creditors, on the other hand, 
pleaded that the policy, although in name of James, had been 
effected for behoof of William, and therefore formed part of his 
estate ; and farther, that James had no insurable interest in the 
life of his brother beyond the amount in the bond. The Court 
sustained the claim on behalf of the creditors. 

Lord President Boyle observed — " It is in vain for Mr. James 
Lindsay to attempt to persuade your Lordships that he intended 
to effect this insurance for his own benefit. It was necessary to 
raise a loan for the benefit of his brother William ; and it was part 
of the transaction with the Insurance Company, that, besides the 
premiums, interest was to be paid, and the insured was bound to 
go on diminishing the loan — and it is a material fact that it was 
actually reduced by j£100. Now, from what fund were these pay- 
ments made ? Unquestionably, from money remitted by William. 
This shows that William had a real interest in the transaction. I 
cannot get over the facts, that the premiums were paid out of 
William's funds ; that the interest was paid by him ; and that the 
diminishing of the loan was out of his funds. The question just 
is, 'Who had the true interest in the policy?' James Lindsay 
just did the duty of an agent, and effected the insurance for his 
brother in that capacity. Whatever was the form of the policy, 
the real truth was that it belonged to William." 

Lord Mackenzie. — " I concur, and for the reasons that have 
been stated by your Lordship. I think it incomparably more pro- 
bable that this was a case in which, if there were any ultimate 
profit, that profit should go to the younger, and not to the elder 
brother. It may not be very usual for young men to insure their 
lives ; but it is still less usual for men with families to insure the 
lives of younger men, who may probably survive them. The main 
object of the brother was to procure a loan for William's behoof, 
and the insurance was entered into to secure payment of it. It 
was not made as a provision for the family of the elder brother. 
It would have answered that purpose very ill. Every circumstance 
of the loan is checkmate to that proposition." 
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Lord Fullerton. — " The claimant's whole case rests on the form 
of the insurance, which no douht was effected in his name. He 
is the party to whom the sum insured is, ex facie of the policy, to 
be paid. But the whole proceedings, as attested by the documents 
in process, show that the policy was entered into solely as a secu- 
rity, first, to the Company who advanced the money ; and, secondly, 
to the parties bound along with William, the claimant being one, 
if they were obliged to pay the debt : and, accordingly, the pre- 
miums were paid by William, the original debtor. Whether the 
claimant might, by the force of the policy being in his name, have 
made it available to secure himself in any other debts contracted 
to him by his brother before his death, is a question which does 
not arise here, there being no such debts. The only question is, 
whether the balance of the sum insured, after extinguishing the 
debt, is to go to the claimant, who gave no consideration whatever 
for such balance ; or to the creditors of William, who did, by pay- 
ing the premiums. This would be a strange result ; and, in the 
first place, I think it is excluded by the statute, which expressly 
provides that the policy shall be binding only to the extent of the 
interest held by the insured. No doubt, this is an objection which 
would properly come from the Insurance Company; but it is not 
urged here as an objection, but only as an important element of 
the evidence, as showing what the true nature of the transaction 
was; and of that, I think, there can be no doubt. Part of the 
principal of the loan was paid by William, who also paid the whole 
premiums. He then died, and the insured sum — a beneficial right 
created by the payment of those premiums — leaves a balance after 
extinguishing the debt, and thus relieving his brother James of 
his subsidiary obligation. On the ordinary principles of law appli- 
cable to securities, James can demand nothing more. The surplus 
must be available to the parties now in right of William, who 
clearly was the party substantially interested in the subject, which 
as a subject of value was purchased by his payment of the pre- 
miums." 

Lord Cuninghame, before whom the case had originally come 
as Ordinary, and who then sustained the claim of the creditors, 
concurred. 



